AFFORDABLE HOUSING AGREEMENT

This Affordable Housing Agreement (this "Agreement") is entered into as of the ___ day of _________________, 2005 by and between The Town of Belmont, acting by and through its Board of Selectmen (the “Town”) and American Retirement Corporation (“Owner”), a Tennessee corporation with an address of 111 Westwood Place, Suite 200, Brentwood Tennessee 37027.

WITNESSETH:

WHEREAS, Owner is the owner of a fee simple interest in certain real property (the “Property”) located in the Town of Belmont, Massachusetts consisting of approximately 12.83 acres of land that is more particularly described in Exhibit A attached hereto and made a part hereof;

WHEREAS, the entire Property is within the Senior Living Subdistrict (the “Senior Subdistrict”) within the McLean District described in Section 6A of the Zoning By-Law of the Town of Belmont (the “Zoning By-Law”);

WHEREAS, Section 6A.2.2(b) of the Zoning By-Law provides that of the total number of units constructed in the Senior Subdistrict, “at least thirty (30) non-nursing care units must be set aside as affordable units”;

WHEREAS, the Zoning By-Law defines “affordable units” as units that are “rented or sold to, and occupied by, households with annual incomes of up to 120% of the median area household income, as such median area household income is defined by the United States Department of Housing and Urban Development”;

WHEREAS, the Zoning By-Law provides that “[t]he availability of affordable units in the Senior Subdistrict may be phased in by approval of the [Town’s] Planning Board in connection with Design and Site Plan Review [of any proposed CCRC (as hereinafter defined) pursuant to Section 6A.4 of the Zoning By-Law]”;

WHEREAS, pursuant to Section 6A.4 of the Zoning By-Law, Owner has submitted a Site Plan Approval Application, dated May 22, 2000, which includes, without limitation, the set of plans entitled “Site Plans of ARC Belmont Campus, 115 Mill Street, Belmont Massachusetts”, prepared by Vanasse Hangen Brustlin, Inc. as amended through the date of this Agreement (collectively, the “Site Plan Application”) for a 486-unit CCRC (as hereinafter defined), as more particularly described in the Site Plan Application;

WHEREAS, the Town’s Planning Board has approved the Site Plan Application, conditioned upon Owner entering into this Agreement with the Town;

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Owner and the Town agree as follows:

1. Definitions.  As used herein, the following terms shall have the following respective meanings:

a. "Affordable Unit" shall mean a Unit that is rented or sold to and occupied by, or reserved and available for lease or sale to and occupancy by, a Qualified Person or Couple.

b. “Agreement” shall have the meaning given to it in the Recitals to this Agreement.

c. “Annual Certification” shall have the meaning given to it in Section 7(b) of this Agreement.

d. “CCRC” shall mean the continuing care retirement community described in the Site Plan Application, or any other continuing care retirement community constructed in the Senior Subdistrict by Owner in accordance with the Zoning By-Law.

e. “CCRC Units” shall mean all of the residential units in the CCRC, including all assisted living units, independent living units and nursing care units.

f. “Event of Default” shall have the meaning given to it in Section 8(a) of this Agreement.

g. “Minimum Affordable Units” shall mean a number of Affordable Units, which shall equal the number (rounded to the nearest whole number) derived by multiplying (i) the total number of CCRC Units existing at the time of calculation that are occupied by Residents who have either (1) closed on the purchase of their respective CCRC Units, or (2) have commenced paying rent with respect to their CCRC Units, as applicable, and (ii) .0622.  For clarification, the multiplier number set forth in the foregoing clause (ii) is derived by dividing 30, which is the total number of Affordable Units that are required, pursuant to Section 6A.2.2(b) of the Zoning By-Law, to be included in any CCRC containing the maximum number of CCRC Units permitted under the Zoning By-Law, by 482, which is the maximum number of CCRC Units that may be included in a CCRC pursuant to the Zoning By-Law.   

h. “Mortgagee” shall mean the holder of any mortgage or similar instrument affecting the Property who shall have given notice of its interest and its address to the Town.

i. “Property” shall have the meaning given to it in the Recitals to this Agreement.

j. "Qualified Person or Couple" shall mean an individual or couple (i) whose aggregate income is no more than one hundred and twenty percent (120%) of the median income for the Boston metropolitan area, as adjusted for household size, as determined from time to time by the United States Department of Housing and Urban Development pursuant to Section 8 of the United States Housing Act of 1937, as amended, and (ii) who satisfies all of Owner’s requirements, other than income and other financial requirements, generally applicable to Residents from time to time, including, without limitation, health requirements.

k. “Registry of Deeds” shall mean the Middlesex South District Registry of Deeds.

l. "Resident" shall mean a lawful occupant of a Unit.

m. “Senior Subdistrict” shall have the meaning given to it in the Recitals to this Agreement.

n. “Site Plan Application” shall have the meaning given to it in the Recitals to this Agreement.

o. “Stabilization” shall mean that construction of the first phase of the CCRC (as described in the application for Design and Site Plan Review for such CCRC that is approved by the Town’s Planning Board pursuant to Section 6A.4 of the Zoning By-Law) is complete and at least ninety-five percent (95%) of the CCRC Units in such phase are occupied by Residents who have either (1) closed on the purchase of their respective CCRC Units, or (2) have commenced paying rent with respect to their CCRC Units, as applicable. 

p. “Town” shall have the meaning given to it in the Recitals to this Agreement.

q. "Unit" shall mean any studio or one-bedroom non-nursing care unit located in the CCRC.

r. “Waiting List” shall have the meaning given to it in Section 3(c)(ii) of this Agreement.

s. “Zoning By-Law” shall have the meaning given to it in the Recitals to this Agreement.

2. Allocation of Affordable Units.  Pursuant to the requirements of Section 6A.2.2(b) of the Zoning By-Law, Owner covenants to include Affordable Units in the CCRC, on a continuing and perpetual basis, as follows:

a. Number of Affordable Units.  From and after Stabilization of the CCRC, the CCRC shall contain no fewer than the Minimum Affordable Units.   

b. Designation of Affordable Units.  To enhance Owner’s ability to meet the requirements of this Agreement, Units shall not be specifically designated, either by location, name or otherwise, as Affordable Units.  Rather, Units shall be designated as Affordable Units solely by virtue of their ownership or lease by and occupancy by Qualified Persons or Couples, or their reservation and availability for sale or lease to and occupancy by Qualified Persons or Couples.

c. Design and Construction of Affordable Units.  All Affordable Units shall be of comparable design, size and quality to comparable Units that are not reserved for, or rented or sold to, Qualified Persons or Couples.  All Affordable Units shall fully comply with the Massachusetts State Building Code and all applicable local, state and federal building, environmental, health, safety and other laws, by-laws, rules and regulations. 

3. Marketing of Affordable Units.

a. Affordable Units may, in the sole discretion of Owner on a case-by-case basis, be rented or sold to Qualified Persons or Couples.  

b. Subject to the terms and provisions of this Agreement, (i) Owner shall have the right to market Units for occupancy by Qualified Persons and Couples, and (ii) the selection of Qualified Persons and Couples shall be in the sole discretion of Owner.

c. The Town, acting through its Board of Selectmen or its designated representative, shall have the right to recommend from time to time residents for occupancy of Affordable Units pursuant to the following terms and provisions:

i. Owner shall from time to time provide the Town with the referral form to be completed when making such recommendations to Owner.  Owner shall have no obligation to consider any such Town-recommended individual or couple for occupancy of an Affordable Unit unless and until an Owner-approved referral form has been completed and submitted to Owner with respect to such individual or couple.  Within thirty (30) days after submission of a completed referral form, Owner shall provide written notice to the Town stating whether the subject individual or couple is, in the Owner’s sole and exclusive judgment, a Qualified Person or Couple.   

ii. If the recommended individual or couple is a Qualified Person or Couple, Owner may elect, in its sole discretion, to either (1) agree to sell or lease (in Owner’s sole discretion) an Affordable Unit to such individual or couple, if Affordable Units are then available in the CCRC, or (2) if no Affordable Units are then available, place such individual or couple on a separate waiting list (the “Waiting List”).

d. Owner shall have no obligation to give priority to individuals or couples on the Waiting List over other applicants for residency in the CCRC (whether or not such applicants are applying for residency of Affordable Units), or to give priority to the Waiting List over other waiting lists maintained from time to time by Owner. 

4. Resident Application Process.  All individuals or couples applying to be a Resident of an Affordable Unit in the CCRC shall be required to satisfy all of Owner’s requirements generally applicable to Residents (including, without limitation, completing all application documents to the satisfaction of Owner and completing to the satisfaction of Owner all health and financial evaluations, and any other evaluations required by Owner).  Based on the results of health evaluations, Owner may designate the type of Unit (i.e., independent living or assisted living) that is appropriate for such individuals or couples.  

5. Affordable Unit Rent or Purchase Price.  Owner shall have the right to establish, from time to time and in its sole discretion, each of the following: (i) the amount of annual rent that shall be charged to Residents of Affordable Units that Owner elects to make available for lease, (ii) the purchase price amount that shall be payable with respect to Affordable Units that Owner elects to make available for purchase, and (iii) the rate charged to Residents of Affordable Units for resident services from time to time provided by Owner.  If, despite Owner’s commercially reasonable efforts to market Affordable Units to Qualified Persons or Couples, Owner is not able to satisfy its obligations under Section 2 of this Agreement, then Owner shall provide reasonable subsidies or discounts, in form and amount selected by Owner in its sole discretion, to reduce the effective cost of an Affordable Unit and resident services to Qualified Persons or Couples, but only to the extent necessary to achieve compliance with said Section 2.

6. Residency Agreements; Compliance with CCRC Policies.  

a. Each Resident of an Affordable Unit shall:

i. from time to time, execute and deliver to Owner a residency agreement on Owner’s standard form and at all times comply with the terms and provisions thereof; and,

ii. comply with all general policies, rules and regulations of the CCRC from time to time in effect.

b. Residents of Affordable Units shall be subject to the same disciplinary procedures generally applicable to Residents of the CCRC for failure to comply with the terms of the Owner’s residency agreement or the general policies, rules and regulations of the CCRC, which disciplinary procedures may include, without limitation, removal from the CCRC. 

7. Annual Certification.  

a. Owner shall determine whether the Resident or Residents of an Affordable Unit is a Qualified Person or Couple annually on the basis of the current income of the Resident.  Owner shall have no other obligation to monitor the income of Residents of Affordable Units.  Owner shall be entitled to rely upon any written certification by any Resident for purposes of determining such Resident's current income, without any obligation on the part of Owner to independently verify such income.  If, in connection with such annual evaluation, Owner determines that the current income of any Resident or Residents of an Affordable Unit (who were, at the time they were admitted to the CCRC, a Qualified Person or Couple) exceeds the maximum income for a Qualified Person or Couple specified in this Agreement, and as the result thereof, Owner is not in compliance with the terms of Section 2(a) of this Agreement, then, notwithstanding such noncompliance, Owner shall not be in breach of this Agreement, nor shall an Event of Default be deemed to have occurred, provided that when the next Unit in the CCRC becomes available (regardless of whether or not such Unit previously has been an Affordable Unit), Owner shall make such Unit available as an Affordable Unit.  In no event shall Owner have any obligation to remove any Resident or Residents from the CCRC in order to maintain compliance with Section 2(a) of this Agreement.
b. Owner covenants to provide the Town’s designated representative, within ninety (90) days after the end of each fiscal year, a written certification (the “Annual Certification”) containing the following information:

i. the number of Affordable Units in the CCRC; and,

ii. a roster setting forth the names of Residents of Affordable Units.

Any and all of the foregoing information received by the Town shall be kept confidential by the Town, and the Town shall maintain adequate systems and procedures for maintaining the confidentiality of such information.

8. Default and Enforcement.

a. Events of Default; Remedies.  If Owner shall not keep or perform any of the respective terms, covenants or conditions imposed upon it pursuant to this Agreement and such default shall continue for a period of one hundred eighty (180) days commencing upon written notice thereof from the Town, then, in such event (an “Event of Default”), the Town may enforce this Agreement against Owner by an action for injunctive relief or specific performance, which shall be the Town’s exclusive remedy at law and in equity, and in no event shall the Town be entitled to any damages resulting from an Event of Default hereunder.

b. No Waiver.  No waiver by the Town of any default hereunder by Owner shall be deemed a waiver of any other or subsequent default.  No act or omission by the Town, other than a writing signed by it waiving a default by Owner, shall constitute a waiver thereof.  
9. Mortgages.  The Town agrees that no notice of default hereunder shall be deemed to be duly served upon Owner unless and until each Mortgagee shall have received a copy of such notice.  

10. Notices.  All notices and other communications authorized or required hereunder shall be in writing and shall be given by mailing the same by certified mail or registered mail, return receipt requested, postage prepaid, or by overnight air courier or express delivery service with proof of delivery acknowledged, and any such notice or other communication shall be deemed to have been given when received by the party to whom such notice or other communication shall be addressed, or on the date noted that the addressee has refused delivery, or on the date that the notice is returned to sender due to the inability of the postal authorities to deliver.  Notices shall be addressed as follows:

If to Owner:


American Retirement Corporation


111 Westwood Place, Suite 200


Brentwood, Tennessee 37027


Attn:
Mr. H. Todd Kaestner

With a copy to:


Peter A. Alpert, Esq.


Ropes & Gray LLP

One International Place


Boston, Massachusetts 02110

If to the Town:

With a copy to:

Each of Owner, the Town, and each Mortgagee may from time to time change its address or addresses to which notices shall be sent by giving the other parties notice of such change in the manner provided above.

11. Estoppel Certificate/Compliance Certificate.  Upon not less than fifteen (15) days' prior written request by Owner, the Town shall execute, acknowledge, and deliver to Owner or its designee, a statement, in recordable form, certifying, to the Town's knowledge, that: (i) this Agreement is in full force and effect and is binding upon Owner and the Town, if true, (ii) this Agreement has not been amended or modified, either orally or in writing, or, if there have been amendments or modifications, this Agreement has been amended or modified (attaching accurate and complete copies of the modifications), (iii) that Owner is not in default in the performance of its obligations under this Agreement or, if in default, specifying the nature of any and all defaults, and (iv) such other reasonable information as the requesting party may request.  The Town's failure to respond to a request for such a statement by Owner within fifteen (15) days after the Town’s receipt of such request shall be deemed to be a statement by the Town of Owner’s full compliance with the terms and provisions of this Agreement.  Any third party dealing with Owner may rely for all purposes on the truth and completeness of such a certificate of the Holder, or a certification of Owner that such a request was made by the giving of the notice described in this Section and the failure of the Town to respond thereto, recorded with the Registry of Deeds, and shall be under no obligation to inquire further as to the truth or accuracy of any statements contained therein.

12. Severability.  All rights, powers and remedies provided herein may be exercised only to the extent that exercise thereof does not violate any applicable law, and are intended to be limited to the extent necessary so that they will not render this Agreement invalid, unenforceable or not entitled to be recorded, registered, or filed under applicable law.  If any provision or part hereof shall be affected by such holding, the validity of other provisions of this Agreement and of the balance of any provision held to be invalid, illegal or unenforceable, in part only, shall in no way be affected thereby, and this Agreement shall be construed as if such invalid, illegal, or unenforceable provision or part hereof had not been contained herein.

13. Governing Law.  This Agreement shall be governed by the laws of The Commonwealth of Massachusetts.  

14. Successors and Assigns; No Third-party Beneficiaries.  Any successor to Owner’s interest in the Property may assume this Agreement by providing written notice to the Town, whereupon the terms and provisions of this Agreement shall be binding upon and inure to the benefit of such successor, and the then-current Owner hereunder shall be released and discharged from all of its obligations and liabilities hereunder.  The terms and provisions of this Agreement shall not be binding on any successor to Owner’s interest in the Property who does not elect to assume this Agreement, provided that the Property complies with applicable affordable housing requirements set forth in Section 6A.2.2(b) of the Zoning By-Law.  This Agreement shall be binding upon, and shall inure to the benefit of, the Town and its successors and assigns, provided that the Town shall not voluntarily assign its rights hereunder unless (i) the Town believes in good faith that it is no longer reasonably capable of performing its duties hereunder, and (ii) such assignment shall be to a governmental body or an entity charged with fostering the supply of affordable housing in the Town and reasonably capable of performing such duties hereunder.  Nothing in this Agreement is intended to benefit any third party, or create any third party beneficiary.  

15. Planning Board Jurisdiction and Authority.  Nothing in this Agreement shall be construed as affecting the Planning Board’s jurisdiction or authority under the Zoning By-Law or under any other applicable law.   
16. Recording.  Owner, at its cost and expense, shall cause this Agreement to be duly recorded in the Registry of Deeds.

17. Counterparts.  This Agreement may be executed in several counterparts, each of which when executed and delivered is an original, but all of which together shall constitute one instrument.  In making proof of this Agreement, it shall not be necessary to produce or account for more than one such counterpart which is executed by the party against whom enforcement of this Agreement is sought.

[Signatures on the Following Pages]

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as a sealed instrument by their respective, duly authorized representatives, as of the day and year first written above.

OWNER:

AMERICAN RETIREMENT CORPORATION, a Tennessee corporation

By: ____________________________


Name:


Title:

By: ____________________________


Name:


Title:

TOWN:

THE TOWN OF BELMONT

By: ____________________________


Name:


Selectman

By: ____________________________


Name:


Selectman

By: ____________________________


Name:


Selectman

STATE OF TENNESSEE

______________________, ss.



__________ ___, 2005
Then personally appeared the above-signed __________________ and __________________, the ______________ and ________________, respectively, of American Retirement Corporation, and each acknowledged the foregoing instrument to be the free act and deed of said corporation, before me,

______________________________

Notary Public

My Commission Expires:_________

COMMONWEALTH OF MASSACHUSETTS

______________________, ss.



__________ ___, 2005
Then personally appeared the above-signed __________________, Selectman of the Town of Belmont, Massachusetts, and acknowledged the foregoing instrument to be his or her free act and deed as Selectman as aforesaid, before me,

______________________________

Notary Public

My Commission Expires:_________

COMMONWEALTH OF MASSACHUSETTS

______________________, ss.



__________ ___, 2005
Then personally appeared the above-signed __________________, Selectman of the Town of Belmont, Massachusetts, and acknowledged the foregoing instrument to be his or her free act and deed as Selectman as aforesaid, before me,

______________________________

Notary Public

My Commission Expires:_________

COMMONWEALTH OF MASSACHUSETTS

______________________, ss.



__________ ___, 2005
Then personally appeared the above-signed __________________, Selectman of the Town of Belmont, Massachusetts, and acknowledged the foregoing instrument to be his or her free act and deed as Selectman as aforesaid, before me,

______________________________

Notary Public

My Commission Expires:_________

Exhibit A

Legal Description of the Property

That certain parcel of land, with the buildings and other improvements from time to time thereon, situate in Belmont in the County of Middlesex and The Commonwealth of Massachusetts, bounded and described as follow:
8600217.7
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